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(2) Admissions or statements made 
by an employee before, during or fol-
lowing a polygraph examination. 

(c) Analysis of a polygraph test chart 
or refusal to take a polygraph test may 
not serve as a basis for adverse employ-
ment action, even with additional sup-
porting evidence, unless the employer 
observes all the requirements of sec-
tions 7(d) and 8(b) of the Act, as de-
scribed in §§ 801.12, 801.22, 801.23, 801.24, 
and 801.25 of this part. 

§ 801.21 Adverse employment action 
under security service and con-
trolled substance exemptions. 

(a) Section 8(a) (2) of the Act provides 
that the security service exemption in 
section 7(e) of the Act and § 801.14 of 
this part and the controlled substance 
exemption in section 7(f) of the Act and 
§ 801.13 of this part shall not apply if an 
employer discharges, disciplines, de-
nies employment or promotion, or oth-
erwise discriminates in any manner 
against a current employee or prospec-
tive employee based solely on the anal-
ysis of a polygraph test chart or the re-
fusal to take a polygraph test. 

(b) Analysis of a polygraph test chart 
or refusal to take a polygraph test may 
serve as one basis for adverse employ-
ment actions of the type described in 
paragraph (a) of this section, provided 
that the adverse action was also based 
on another bona fide reason, with sup-
porting evidence therefor. For exam-
ple, traditional factors such as prior 
employment experience, education, job 
performance, etc. may be used as a 
basis for employment decisions. Em-
ployment decisions based on admis-
sions or statements made by an em-
ployee or prospective employee before, 
during or following a polygraph exam-
ination may, likewise, serve as a basis 
for such decisions. 

(c) Analysis of a polygraph test chart 
or the refusal to take a polygraph test 
may not serve as a basis for adverse 
employment action, even with another 
legitimate basis for such action, unless 
the employer observes all the require-
ments of section 7 (e) or (f) of the Act, 
as appropriate, and section 8(b) of the 
Act, as described in §§ 801.13, 801.14, 
801.22, 801.23, 801.24, and 801.25 of this 
part. 

§ 801.22 Rights of examinee—general. 
(a) Pursuant to section 8(b) of the 

Act, the limited exemption in section 
7(d) of the Act for ongoing investiga-
tions, and the security service and con-
trolled substance exemptions in 7(e) 
and (f) of the Act (described in § 801.12, 
801.13, and 801.14 of this part) shall not 
apply unless all of the requirements set 
forth in this section and §§ 801.23 
through 801.25 of this part are met. 

(b) During all phases of the polygraph 
testing the person being examined has 
the following rights: 

(1) The examinee may terminate the 
test at any time. 

(2) The examinee may not be asked 
any questions in a degrading or unnec-
essarily intrusive manner. 

(3) The examinee may not be asked 
any questions dealing with: 

(i) Religious beliefs or affiliations; 
(ii) Beliefs or opinions regarding ra-

cial matters; 
(iii) Political beliefs or affiliations; 
(iv) Sexual preferences or behavior; 

or 
(v) Beliefs, affiliations, opinions, or 

lawful activities concerning unions or 
labor organizations. 

(4) The examinee may not be sub-
jected to a test when there is sufficient 
written evidence by a physician that 
the examinee is suffering from any 
medical or psychological condition or 
undergoing any treatment that might 
cause abnormal responses during the 
actual testing phase. ‘‘Sufficient writ-
ten evidence’’ shall constitute, at a 
minimum, a statement by a physician 
specifically describing the examinee’s 
medical or psychological condition or 
treatment and the basis for the physi-
cian’s opinion that the condition or 
treatment might result in such abnor-
mal responses. 

(5) An employee or prospective em-
ployee who exercises the right to ter-
minate the test, or who for medical 
reasons with sufficient supporting evi-
dence is not administered the test, 
shall be subject to adverse employment 
action only on the same basis as one 
who refuses to take a polygraph test, 
as described in §§ 801.20 and 801.21 of 
this part. 

(c) Any polygraph examination shall 
consist of one or more pretest phases, 
actual testing phases, and post-test 
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phases, which must be conducted in ac-
cordance with the rights of examinees 
described in §§ 801.23 through 801.25 of 
this part. 

§ 801.23 Rights of examinee—pretest 
phase. 

(a) The pretest phase consists of the 
questioning and other preparation of 
the prospective examinee before the ac-
tual use of the polygraph instrument. 
During the initial pretest phase, the 
examinee must be: 

(1) Provided with written notice, in a 
language understood by the examinee, 
as to when and where the examination 
will take place and that the examinee 
has the right to consult with counsel or 
an employee representative before each 
phase of the test. Such notice shall be 
received by the examinee at least 
forty-eight hours, excluding weekend 
days and holidays, before the time of 
the examination, except that a pro-
spective employee may, at the employ-
ee’s option, give written consent to ad-
ministration of a test anytime within 
48 hours but no earlier than 24 hours 
after receipt of the written notice. The 
written notice or proof of service must 
set forth the time and date of receipt 
by the employee or prospective em-
ployee and be verified by his or her sig-
nature. The purpose of this require-
ment is to provide a sufficient oppor-
tunity prior to the examination for the 
examinee to consult with counsel or an 
employee representative. Provision 
shall also be made for a convenient 
place on the premises where the exam-
ination will take place at which the ex-
aminee may consult privately with an 
attorney or an employee representative 
before each phase of the test. The at-
torney or representative may be ex-
cluded from the room where the exam-
ination is administered during the ac-
tual testing phase. 

(2) Informed orally and in writing of 
the nature and characteristics of the 
polygraph instrument and examina-
tion, including an explanation of the 
physical operation of the polygraph in-
strument and the procedure used dur-
ing the examination. 

(3) Provided with a written notice 
prior to the testing phase, in a lan-
guage understood by the examinee, 
which shall be read to and signed by 

the examinee. Use of appendix A to this 
part, if properly completed, will con-
stitute compliance with the contents of 
the notice requirement of this para-
graph. If a format other than in appen-
dix A is used, it must contain at least 
the following information: 

(i) Whether or not the polygraph ex-
amination area contains a two-way 
mirror, a camera, or other device 
through which the examinee may be 
observed; 

(ii) Whether or not any other device, 
such as those used in conversation or 
recording will be used during the exam-
ination; 

(iii) That both the examinee and the 
employer have the right, with the oth-
er’s knowledge, to make a recording of 
the entire examination; 

(iv) That the examinee has the right 
to terminate the test at any time; 

(v) That the examinee has the right, 
and will be given the opportunity, to 
review all questions to be asked during 
the test; 

(vi) That the examinee may not be 
asked questions in a manner which de-
grades, or needlessly intrudes; 

(vii) That the examinee may not be 
asked any questions concerning reli-
gious beliefs or opinions; beliefs re-
garding racial matters; political beliefs 
or affiliations; matters relating to sex-
ual behavior; beliefs, affiliations, opin-
ions, or lawful activities regarding 
unions or labor organizations; 

(viii) That the test may not be con-
ducted if there is sufficient written evi-
dence by a physician that the examinee 
is suffering from a medical or psycho-
logical condition or undergoing treat-
ment that might cause abnormal re-
sponses during the examination; 

(ix) That the test is not and cannot 
be required as a condition of employ-
ment; 

(x) That the employer may not dis-
charge, dismiss, discipline, deny em-
ployment or promotion, or otherwise 
discriminate against the examinee 
based on the analysis of a polygraph 
test, or based on the examinee’s refusal 
to take such a test, without additional 
evidence which would support such ac-
tion; 

(xi)(A) In connection with an ongoing 
investigation, that the additional evi-
dence required for the employer to 
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